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LEGISLATIVE SESSIONS IN 1940 


It has been frequently said that “insurance companies 
are at the mercy of state legislatures.” While this is 
doubtless an exaggeration, there is no disputing the 
fact that insurers must be constantly on the alert for 
new legislation affecting their interests. 

The year 1940 is an “off year” so far as legislative 
sessions are concerned. Only eight states have regular 
sessions scheduled. However, Louisiana and Nebraska 
have already had special sessions which have adjourned 

: without enacting any = statutes of importance to 
; as insurance men. The California legislature convened 
Please Route to: pecan in special session on January 29. - 


Regular Sessions 


The regular sessions scheduled for 1940 are as follows: 


State Date of Meeting 
Kentucky 
Louisiana 
Mississippi 
New Jersey 


Rhode Island 
South Carolina.......... 
Virginia January 10 


UNITED STATES CONGRESS 


The United States Congress convened on January 3, 
and will undoubtedly produce some legislation of im- 
portance to insurance companies. The existing Frazier- 
Lemke Act (Section 75 of the Bankruptcy Act) must 
be amended at this session if it is to continue in ex- 
istence. The Act is of peculiar importance to insurers 
because of the large quantity of farm mortgages held 
by insurance companies as investments. 

A substitute measure, introduced by Senator Frazier 
and sponsored by Representative Lemke, has already 
passed the United States Senate and hearings are now 
being held in the House of Representatives with re- 
gard to it. 
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THE INSURANCE LAW JOURNAL 


% NEGLIGENCE 
(Other than Automobile) 


Charitable Hospital’s Liability—A charitable hospital is not 
exempt from liability for wrongs negligently committed by 
its employees to paying patients. (Silva v. Precidones Hos- 
pital of Oakland, Cal. Supreme Ct.) { 401,060... .(England v. 
voto of the Good Samaritan, Cal. Supreme Ct.)... 
7 401,061. 


Ice Hockey Spectator—A spectator at an ice hockey game, 
who voluntarily selects a seat at the edge of the rink which 
is not protected by a screen, does not, as a matter of law, 
assume the risk of being struck by a puck used in the game. 
(Thurman v. Ice Palace, Cal. Dist. Ct. App.).. .] 401,064. 


Switching Operations.—Plaintiff was engaged in unloading a 
railroad car of lumber and was injured when the lumber in 
the car fell while defendant’s agents switched the car. The 
issue of contributory negligence was one of fact, and plain- 
tiff was not guilty of negligence as a matter of law in re- 
maining in the car during the switching operations. (Smith 
v. Western Pacific R. R. Co., Cal. Dist. Et. App.). . .] 401,063. 


Telephone Call Box.—Plaintiffs, husband and wife, sued for 
injuries sustained by the wife as the result of bumping her 
head against a telephone call box which was fastened to a 
telephone pole erected fifteen inches from the outer edge of 
the curb. Plaintiffs were compulsorily nonsuited as the 
proof showed nothing more than the existence of a tele- 
phone call box serving a useful purpose, and failed to make 
out a case of negligence. (Harkness v. Pittsburgh Rys. Co., 
C. P. Allegheny County Pa.).. .{ 401,068. 


Duty to Inspect.—When injury in unloading a car is the prox- 
imate result of the car’s unsafe condition, the delivering 
carrier is liable if a reasonable inspection would have re- 
vealed the defect and the carrier gave no notice thereof. 
(Erie R. R. Co. v. Murphy, U.S. C. C. A., 6th C.).. 9 401,067. 


Malpractice.—Plaintiffs, husband and wife, brought an action 
against defendant chiropractor for malpractice in the treat- 
ment of the wife. The evidence produced on behalf of 
plaintiffs that defendant negligently and unskillfully applied 
a cast to plaintiff’s fractured wrist was sufficient to support 
findings and a judgment of $3382.50 in favor of plaintiffs. 
(Wallace v. LaV ine, Cal. Dist. Ct. App.) . . . J 401,062. 


Physician’s Liability Plaintiff, after receiving a treatment 
from defendant physician, was left unattended in the exam- 
ination room and as a result of fainting she came in contact 
with a hot radiator. The granting of defendant’s motion for 
nonsuit was proper, as there was no testimony from either 
lay or expert witnesses to the effect that it was negligence 
not to have some one in attendance upon plaintiff after the 
administration of the treatment. (Hoover v. Goss, Wash. 
Supreme Ct.).. . J 401,069. 


Municipality’s Liability—Where a dangerous condition in a 
street or sidewalk within a municipality has been caused solely 
by the negligent acts of the owner or lessees, or both, of prop- 
erty abutting upon such street or sidewalk, the municipality 
is liable only when the owner or lessee is liable for such 


wrongful conduct. (Herron v. City of Youngstown, Ohio 
Supreme Ct.).. .§ 401,070. 


Reduction of Rents.—A landlord is not entitled to recover the 
amount of a reduction in rent made to the tenant because 
of the damaged condition of the building caused by the 
defendant’s negligence, where the reduction in rent was 
voluntary on the landlord’s part, and under the terms of the 
lease the rent could have been collected in the full amount. 
(Lummus v. City of Vernon, Cal. Dist. Ct. App.). . .] 401,065. 


Humanitarian Doctrine—It was error to instruct under the 
humanitarian doctrine that if defendant’s employees saw 
plaintiff approaching a position of imminent peril, they were 
under a duty to avoid the accident, as they were under no 
duty to act before plaintiff was actually in a position of 
imminent peril. (Hilton v. Terminal R. R. Assoc. of St. Louis, 
Mo. Supreme Ct.).. .§ 401,072. 
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Contributory Negligence.—In an action to recover damages for 
injuries sustained by the plaintiff's daughter as a result of 
the negligence of the defendant, the contributory negligence 
of the daughter acted as-a bar to her recovery, although the 
judgment of the trial court in favor of the father was not 
appealed. (Douga v. Ancona Baking Co., Inc., La. Ct. App.) 
.. . 401,066. 


Questions of Fact.—Plaintiff sustained personal injuries as a 
result of falling over an obstruction on a sidewalk in de- 
fendant city. It was error for the trial court to set aside the 
verdict for plaintiff, as the questions of whether the city 
exercised reasonable care and whether it had constructive 
notice of the condition were questions of fact. (Higgins v. 
City of Boulder, Colo. Supreme Ct.) .. . 401,071. 


* LIFE x 


Claim of Trustee in Bankruptcy.—The claim of a trustee in 
bankruptcy to the cash surrender value of two life insurance 
policies as of the date of bankruptcy was invalid, because the 
insured did not possess an unconditional right under the 
policy to surrender it for its cash value. (Massachusetts 
Mutual Life Ins. Co. v. Switow, U. S. Dist. Ct., W. D. Ky.)... 
{ 500,931. 


Cancellation of Policy.—The failure of an insured to enlarge his 
response to the particular questions asked in an insurance 
application did not supply a sufficient reason for cancellation 
of a policy. (Massachusetts Accident Co. v. Stone, N, J. Ct. 
Err. and App.) . . .] 500,937. 


Restoration of Policy —When the insured was solicited to rein- 
state or restore his lapsed insurance in accordance with a 
plan necessitating approval by the insurer’s home office, the 
insured’s restoration of his lapsed policy was not accom- 
plished because of the absence of the stipulated home office 
approval. (Franklin Life Ins. Co. v. Parish, U. S. C. C. A, 
5th C.).. . J 500,936. 


Application Questions Allegedly Falsely Answered.—Where 
the insurer claimed that the insured’s policy was void be- 
cause he falsely answered two questions in his application 
for reinstatement, the trial court decided that the failure of 
the insured to disclose trivial and temporary disorders did 
not constitute a material misrepresentation so as to void the 
policy. (Franklin Life Ins. Co. v. Critz, U. S. C. C. A., Sth 
C.).. .$ 500,934. 


Insurer’s Liability on Industrial Life Policy —Where an indus- 
trial life pony provided for reduced benefits should death 
result from tuberculosis, the insurer’s liability on the policy 
was reduced because the insured’s death was attributable to 
the named disease. (Gray v. Louisiana Industrial Life Ins. 
Co., Inc., La. Ct. App.) . . .§ 500,929. 


War Risk Insurance.—Under the provisions of an amendatory 
act to the World War Veterans’ Act, previous restrictions 
requiring the designation of beneficiaries within certain 
prescribed classes, composed of individuals related to the 
insured by blood or marriage, were deemed eliminated as 
to converted policies. (Small v. United States of America, 
U. S. Ct. App., D. C.).. .7 500,930. 


Election of Remedies.—Where the defendant insurer relied 
upon the complainant’s conscious choice of two inconsistent 
remedies as a bar to the bringing of suit, the defense of elec- 
tion of remedies was unavailing because the defendant did 
not plead the important element of the existence or availa- 
bility of two inconsistent remedies. (Levy v. Massachusetts 
Accident Co., N. J. Ct. Err. and App.). . .{ 500,935. 


Burden of Proof.—In a suit on an accident policy, the bene- 
ficiary failed to sustain the burden of proving that death 
was accidental because no evidence was introduced to sup- 
port a consistent and reasonable theory of accident. (Scales 
v. Prudential Ins. Co. of America, U. S. C. C. A., 5th C.).-. 
{ 500,933. 
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Proximate Cause of Death.—Where accidental injury and re- 
sulting exposure to inclement weather were regarded as the 
proximate cause of death, the susceptibility of the insured 
to chronic bronchitis did not relieve the insurer of liability 
for double indemnity for death occasioned by accidental 
means. (The Prudential Ins. Co. of America v. Croley, Ark. 
Supreme Ct.).. . J 500,932. 


*% AUTOMOBILE 


Municipality’s Liability—Where it was alleged that driver of 
truck which struck plaintiff lost control after running into 
hole in street, judgment against defendant municipality was 
reversed because not supported by evidence. (Zuccarello, 
Adm’r v. Bergson, N. Y. App. Div.). . .| 702,117. 


Coverage of Policy.—Plaintiff allowed to amend petition to 
show that named assured had consented to use of car. 
Policy coverage extended only to the use of car by named 
assured and by those having his permission. (Burglass v. 
Burglass, La. Ct. App.).. .] 702,123. 


Bicycle Hit by Car.—Judgment for defendant in action growing 
out of collision between her car and plaintiff’s bicycle affirmed 
on appeal where it appeared that plaintiff turned his bicycle 
into the path of defendant’s car as she approached from the 
rear. (Church v. Payne, Cal. Dist. Ct. App.). . . | 702,128. 


Head-on Collision.—Where defendant’s car emerged from be- 
hind another car which was following a wagon, crossed the 
road almost to the ditch on the other side, and then turned 
suddenly and collided with plaintiffs’ car which was ap- 
proaching from the opposite direction, jury’s finding in 
favor of plaintiffs for injuries sustained was upheld. The 
accident occurred just south of Blytheville, Arkansas. 
(Cope v. Heath, U. S. C. C. A., 8th C.). . .§ 702,131. 


Collision on Third Track of Railroad Crossing.—Where plain- 
tiff stopped, looked and listened for trains before proceeding 
across defendant’s four track main line crossing, and the rear 
of his cab was struck before he had cleared the third track, 
the question of plaintiff’s contributory negligence was for 
the jury and judgment is entered for plaintiff on its verdict. 
(Cranston v. Baltimore & Ohio Railroad Co., U. S. C. C. A., 
3rd C.). . .§ 702,132. 


Collision Between Car and Motorcycle.—Where plaintiff’s in- 
testate was killed when the motorcycle of one of the defend- 
ants, on which he was riding as a guest, collided with the 
car of the other defendant which was crossing a highway at 
an angle of forty-five degrees, court found for both defend- 
ants and plaintiff was denied recovery. (Lee, Adm’x v. Hoff, 
Ore. Supreme Ct.).. . | 702,133. 


Parked Car Hit—Where plaintiff's car which had been parked 
on a street, at night, and without lights, was struck by de- 
fendant’s car which had been traveling between thirty and 
forty miles an hour, the court found against plaintiff on his 
claim and against defendant on his counterclaim. (Vander- 
wall v, Beard, Ill, App. Ct.). . .{ 702,134. 


Collision on Curve.—Where, as plaintiff’s host was rounding a 
wide curve, the lights of another car suddenly appeared in 
front of him, said car being stopped on the wrong side of 
the road, and he was unable to avoid the collision, the court 
held that the host was not guilty of wilful and wanton mis- 
conduct as charged, and the judgment against him was re- 
versed. (Clark v. Hasselquist, Ill. App. Ct.).. . 702,135. 


Child Struck on Open Highway.—Evidence held sufficient to 
justify finding that defendant motorist failed to maintain a 
Proper lookout as he was traveling down the street and that, 
because of such failure, he failed to see the minor plaintiff 


in time to avoid striking him. 
Ct. App.).. .§ 702,113. 


Paragraph (7) numbers refer to the full opinion texts 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Train Occupying Crossing—Where a train has occupied a 
public crossing for more than five minutes, such being the 
time allotted by statute, it must be shown that the continued 
occupancy was unnecessary in order to prove a violation of 
the statute. (Capelle v. The Baltimore & Ohio Rd. Co., Ohio 
Supreme Ct.).. .§ 702,115. 


Collision with Overhead Bridge.—Where evidence shows that 
plaintiff was contributorily negligent as a matter of law in 
colliding with a pillar of an overhead railroad bridge in a 
city, judgment was entered in favor of both the city and the 
railroad company. (Campbell v. City of New York, N. Y. 
App. Div.)... 702,118. 


Railroad Crossing Collision—Where the view of equcendiing 
trains at a particular crossing was unobstructed, decease 
will be presumed to have seen a train that would have been 
in clear view had he looked as he was required to do. The 
jury’s finding that he was in the exercise of due care was 
not supported by the evidence. (Ridgway, Adm’r v. Illinois 
Central Railroad Co., Ill. App. Ct.). . .§ 702,120. 


Bicycle Hit by Truck.—Defendant held not liable for injuries 
sustained by plaintiffs’ minor children when a wheel on the 
bicycle on which they were riding became caught in a rail- 
road track, causing them to be thrown against defendant’s 
passing truck. (Cantrell v. H. G. Hill Stores, Inc., La. Ct. 
App.). . . 702,124. 


Car Hit by Bus at Inters¢ction—Where it was shown that 
plaintiff brought his car to a complete stop at a through 
street, looked and saw defendant’s bus approaching from his 
right and determined that he could cross safely before the 
bus reached the corner, the jury’s finding that plaintiff was 
not guilty of contributory negligence was warranted. 
(Harman v. Bay Cities Transit Co., Cal. Dist. Ct. App.)... 
q 702,125. 


Collision Between Motorcycle and Truck.—Plaintiff motorcycle 
rider, who had the right of way at an intersection where he 
collided with the defendant’s truck, was held guilty of con- 
tributory negligence for failure to keep a proper lookout. 
(Bullock v. Luke, Utah Supreme Ct.).. .] 702,127. 


Settlement with Conditional Vendee.—Neither the conditional 
vendor nor its insurer has any prior right to an amount 
agreed upon in a settlement between the conditional vendee 
and the insurer of the car with which the conditionally sold 
car collided and may not intervene in an action by the 
vendee to enforce the terms of the settlement. (Lubowicki 
v. Travelers Insurance Co., New Brunswick Dist. Ct., N. J.) 
.. 702,111. 


Ordinance Giving Right of Way to Funeral Processions—A 
city ordinance giving the right of way to cars in funeral 
processions at all intersections was held to conflict with a 
state statute requiring that automatic traffic signals at inter- 
sections be obeyed, so that defendant who proceeded into 
an intersection on a green light and collided with plaintiff’s 
car which was in a funeral procession, was not negligent in 
failing to yield the right of way. (Otto v. Whearty, Ohio 
Ct. App.). . .f 702,136. 


Servant’s Negligence.—A settlement between the employer of 
the tortfeasor and the injured party may operate as a pro 
tanto settlement of the injured party’s claim against the 
servant but it does not defeat said party’s right to recover 
the remainder of his damages from the servant. (Losito v. 
Kruse, Jr., Ohio Supreme Ct.).. .] 702,114. 


Appeal on Question of Damages.—Where plaintiffs appealed 
from judgments in their favor solely on the question of 
damages, introducing evidence only as to injuries sus- 
tained, but not as to defendants’ negligence, appellate court 
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